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Abstract 

The domestication of treaties varies across jurisdictions and is 

contingent upon constitutional requirements. The international law 

grants each country the autonomy to conduct this process in 

accordance with its internal laws. In accordance with the Provisional 

Federal Constitution of 2012, the responsibility for domestication and 

ratification of international treaties is exclusively vested in the Federal 

Government. Moreover, Article 90(q) of this Constitution 

acknowledges the role of the House of People in the treaty ratification 

process, excluding the Upper House of the Federal Parliament. 

Therefore, the paper advocates for a limitation on the power of 

domestication and ratification, emphasizing the role of the Federal 

Government. Additionally, it recommends granting treaty ratification 

authority to the Upper House of the Federal Parliament as the sole 

representative and agent of federal member states (FMS). 

Furthermore, the paper suggests that non-politically sensitive issues to 

be concluded by the Federal Government with no parliamentary 

approval for flexibility and simplicity purpose. 

Keywords: Domestication, international treaties, Provisional Federal 

Constitution, legal harmonization, Somalia. 
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1. Introduction 

Every State is responsible for respecting its commitments and obligations 

arising from international treaties and agreements. The responsibility of 

states towards fulfilling treaty obligations is enshrined in article 26 of 

1969 of the Vienna Convention on the Law of Treaties, known as 

(VCLT).1  Article 26 of the VCLT reads: “Every treaty in force is binding 

upon the parties to it and must be performed by them in good faith.”2 This 

provision codifies the internationally recognized principle of “Pacta sunt 

servanda.” which is loosely translated as “agreements must be kept”) and 

it is arguably the oldest principle of international Law. What could be 

derived from article 26 is that states should perform their treaty 

obligations in good faith and make them enforceable in their territories.3 

That means all state organs, especially state legislatures, executives, and 

judiciary, must observe and apply treaties to domesticate and incorporate 

them into the national legal system. Domestication of international 

treaties and agreements in any jurisdiction goes through the rigorous and 

hectic domestic procedure to make international law part of internal 

legislation. Domestication is essential because not all state organs are 

instantly aware of what treaties the executive organ sign or commit, 

especially the judiciary arm of the Government, without domestication. 

States should also ensure treaties align with domestic legislation and not 

violate treaties' obligations based on any pretext or excuse. Article 24 of 

the VCLT prohibits the State from invoking treaty violations to justify 

domestic law non-compliance.4 Of course, the domestic and constitutional 

legal framework is district from one State to another regardless of the 

complexity and diversity of domestic legal systems worldwide. The legal 

framework and how its structured will inform the State of the 

domestication of treaties and their integration into the State's internal 

legal system. Therefore, this study adopts doctrinal qualitative legal 

method analyzing the constitutional framework governing the 
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domestication of treaties concerning the relevant provisions in the current 

Provisional Federal Constitution adopted on August 1, 2012. 

2. Overview of the Treaty-Making Process 

Usually, when involving multilateral and bilateral agreements, states have 

specific guidelines to facilitate the smooth conclusion of treaties and 

ensure compliance with domestic requirements. The VCLT provides a 

general guideline for every treaty and international agreement to fulfill 

domestic legislation demands.5 Nevertheless, the VCLT guidelines do not 

prevent states from adopting internal processes by accommodating all 

relevant state institutions and agencies to participate in treaty 

domestication based on their capacity. A general overview of these 

processes is explained below.     

a)  Negotiation 

Negotiation is the starting point of international engagements, either 

multilateral or bilateral, and there is no treaty or international agreement 

without negotiation in one way or another. The VCLT does not categorize 

the negotiation phase as part of the treaty concluding process; instead, it is 

considered a pre-treaty-making process. 

In Somalia, according to article 54 of the Provisional Federal 

Constitution, the powers and responsibilities of engaging in international 

affairs and negotiations on behave of Somalia lie exclusively with the 

Federal Government. In other words, the treaty-making conclusion falls 

under international affairs, which the Federal Government exclusively 

manages as the highest executive organ responsible for international 

negotiations. 6   Somalia is a federal state, and Federal Member States 

(FMS) participate in the negotiation as per the Constitution, and we will 

talk in detail about that later. Usually, subject-matter ministers (the lead 
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ministry) involve negotiation the Foreign Affairs Committee of the House 

of People of the Federal Parliament.  

b) Role of Subject Matter Ministry 

The subject matter ministry means the ministry in charge of the public 

interest the treaty deals with. In Somalia, the Ministry of Foreign Affairs 

is in charge of international affairs. The Ministry of Foreign Affairs, as 

the subject matter ministry, will be responsible for ensuring the domestic 

compatibility of any treaty before submitting it to the Federal Council of 

Ministries and House of People of the Federal Parliament, respectively. 

The House of Peoples of the Federal Parliament ensures all submitted 

treaties are compatible and align with the domestic legal system before 

ratifying them.  

Different countries adopt different ways to examine the compatibility and 

appropriateness of treaties. For countries like New Zealand, the subject 

matter agency carries out National Interest Analyzes (NIA) for 

compatibility purposes which  will be reviewed by the Legal Adviser for 

International Treaties at the New Zealand Ministry of Foreign Affairs and 

Trade(MFAT). 7  In Somalia, the lead ministry ensures appropriate 

consultation is undertaken and conducted with relevant government 

agencies and offices, such as the International Law And Treaty Section at 

the Ministry of Foreign Affairs.8  

c) Federal Council of Ministers Treaty Deliberation 

Federal Council of Ministries discusses treaties submitted by the lead 

ministry. To give a relevant background, the Federal Council of Ministers 

(the cabinet) is divided into four sub-committees: Economic 

Development, Inclusive Politics, Security and Justice, and Social Affairs 

Development. 9   Based on this structure, ministerial committees are 

aligned according to their closeness of portfolio of responsibilities to 
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facilitate comprehensiveness and common objective. Thus, treaties are 

discussed by respective cabinet committees before tabling at the main 

cabinet meeting. The purpose of this arrangement is to accommodate the 

views of the relevant ministerial committees after the lead ministry 

submits the treaty. There is no legal timeframe for the matter to be 

concluded by the Council of Ministries, but political urgency and 

necessities dictate its finalization and submission to the Federal 

Parliament. 

d) Treaty Ratification 

The House of People of the Federal Parliament must ratify all bilateral 

and multilateral treaties signed by the Federal Council of Ministers as per 

article 90(q) of the Provisional Federal Constitution promulgated on 

August 1, 2012. All treaties and international agreements must be 

approved by the House and assented to by the Present of the Federal 

Republic of Somalia and published in National Gazette. As the Parliament 

of Somalia consists of two chambers, only the House of People of the 

Parliament is constitutionally entrusted to ratify treaties and international 

agreements. Several steps need to be fulfilled before the House of People 

approves treaties. When the House of People receives a draft of a treaty 

proposal from the Federal Council of Ministries, the speakers of the 

House invite the lead and the subject ministry to brief the House on the 

main objectives of the treaty and also prove treaty compatibility to the 

national legal system following article 110 of the Internal Procedures of 

the House of People of the Federal Parliament adopted on December 31, 

2022.10 After the briefing, the House of People will assign the draft to the 

House's Foreign Affairs Committee, which the relevant committee to 

review it. After a thorough study, the Committee will submit a detailed 

report to the House plenary meeting, including provisions subject to 

reservation. The House Plenary debates the committee report and votes 

for the treaty after the exhaustion of administrative and procedural steps 

of the House. If the House accepts the treaty, the President will assent to 
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it through a presidential decree and published in the National Gazette. 

After the approval, ratification documents are usually exchanged to bring 

the treaty into force for Somalia. 

3. Treaty Domestication Theoretical Framework 

In this section, we will discuss theories relating to the domestication of 

treaties at the national level. These theories reflect different schools of 

thought by international scholars on the domestication of treaties, and that 

goes back to the relationship between the international and domestic legal 

systems. Most jurisdictions in the world are monists, dualists, or mixed 

countries, and they select relevant approach based on legal tradition or 

homogeneity with their constitutional and organizational structure. 

a) Monist Theory 

Monist theory propagates uniformity of domestic and international Law 

and considers both laws a single legal system. It believes treaties, once 

concluded, directly form part of the national legal system following the 

country's Constitution. The theory also advocates the supremacy of 

international Law over municipal Law in case of conflict.  

No parliamentary legislation is required, especially when the treaty is 

self-executing. A treaty is self-executing when no legislation is required 

from the Parliament to domesticate. France and Germany are countries 

with monist constitutions even though they have special matters -

according to their respective constitutions- that require legislation. Under 

article 90(q) of the Provisional Federal Constitution of Somalia, 

international agreements and treaties require the approval of the House 

People of the Federal Parliament of Somalia. The Provisional Federal 

Constitution did not expressly state whether the legal system of Somalia 

is monist or dualist. However, article 110(8) of the Internal Procedures of 



Domestication of International Treaties… 

84 

the House of People adopted on 31 December, 2022 obliges the House to 

issue a resolution to domesticate treaty. The resolution is assented, 

published and gazette in the National Gazette.  

b) Dualist Theory 

Under a dualist approach, there is a dichotomy relationship between 

international and municipal legal systems. The theory proponents argue 

that these two systems are distinct and operate in two different spheres. 

According to them, international Law regulates interactions of 

international law subjects, while municipal Law deals with domestic 

relations. Dualist constitutions do not implement treaties and international 

agreements until they are domesticated and incorporated into the national 

legal system. The United Kingdom and the United States are dualist 

forefronts, whereby most treaties require domestication through 

legislation. 11  According to article 4 of the Provisional Federal 

Constitution, Somalia applies constitutional supremacy. It says: “After the 

Shari’ah, the Constitution of the Federal Republic of Somalia is the 

country's supreme Law." It binds the Government and guides policy 

initiatives and decisions in all sections of government”.12 

The supremacy of the Constitution makes national law to prevail over 

international law and accords no room for treaties and international 

agreements that contradict or conflict with the provisions of the 

Constitution. As also discussed, the Constitution obliges subject-minsters 

submit all treaties and agreements concluded by them to the federal 

cabinet in the form draft bill (translated into the local language) annexed 

with the original version of the treaty for deliberation. After cabinet 

approval, treaties undergo scrutiny, debate, and discussions by the House 

of People of the Federal Parliament like any other legislative bill. 

Therefore, The House can reject treaties for non-consistence or approve 

them through issuing resolutions as already indicated. Such resolutions 
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are forwarded for presidential signature and officially published in the 

national gazettes.13  There has also been a practice for the last ten years all 

treaties and agreements concluded by the executive to be officially 

proclaimed through a presidential decree. The preliminary ratification  of  

treaties  put  Somalia under the dualism category since all treaties and 

international agreements require implementing legislation. From that 

point of view, the paper is in the opinion of dualism practice because 

having legislation is crucial for Somalia because it puts  the national 

judiciary fully on board to facilitate the smooth implementation of 

treaties. It will be an obstacle for the judges to digest treaties concluded 

due to technical or language barriers unless they are domesticated and 

translated into the local language. Thus, parliamentary approval without 

legislation might hinder the full implementation of treaties at the domestic 

level, and it will be subjected to limited public scrutiny and information. 

4. Some Important Constitutional Issues Relating Domestication of 

Treaties 

This heading is devoted to deeply discussing constitutional issues relating 

functional scope of the Federal Government and Federal Member States 

in concluding treaties as well as treaty domestication of the Federal 

Parliament. This kind of discussion will indeed facilitate and contribute 

implementation and full domestication of treaties in Somalia.   

a) Scope of Power of the Federal Government's Executive Branch in 

Concluding Treaties 

We know from the fact that the executive arm of any nation maintains 

international relations with other counties and other subjects of 

international Law. Such relationships include engaging and concluding 

treaties and international agreements. However, concluding treaties is 

regulated not only under international Law but also subject to a domestic 
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and constitutional exercise. State constitutions usually clarify to what 

extent the executive can exercise treaty-making power and whether all 

treaties should obtain state legislature. Some constitutions express certain 

treaties whereby the executive should seek state legislature's approval, 

while others are directly implemented and applied before national courts 

without parliamentary approval. Constitutionally, a treaty that is directly 

executed before national courts of Law without the legislature’s approval 

is called a self-executing treaty. On the contrary when a treaty demands 

the legislature's approval is a non-self-executing treaty.14 For example, in 

the French Constitution, treaties relating to peace, trade, and international 

organizations will not be implemented without the approval of the French 

National Assembly and Senate.15  In Somalia, the executive branch is 

responsible for treaty initiation according to article 90(q) of the Federal 

Provisional Constitution.  

Unfortunately, there are no express self-executing constitutional 

provisions in the Provisional Federal Constitution of Somalia, paragraph 

(q) under article 90 of the Provisional Federal Constitution seems to 

restrict the power of the executive to the treaty-making. The executive 

cannot initiate treaties without the consent of the House of the People of 

the Federal Parliament. It could be interpreted that even small-scale and 

less important political matters must be approved by the House of the 

People of the Federal Parliament before being implemented and constitute 

part of the domestic legal system.   

b) Participation of Federal Member States in Concluding Treaties 

Somalia is a federal state with two layers of Government: the Federal 

Government acts as the central layer of the Government, and Federal 

Member States (FMS) operate at the state level. The Constitution defines 

the powers of each layer of the Government. Article 54 of the Provisional 

Federal Constitution makes foreign affairs, along with three other issues 
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(national defense, citizenship, and monetary policy), within the powers 

and jurisdiction of the Federal Government. Article 54 says: “The 

allocation of powers and resources shall be negotiated and agreed upon 

by the Federal Government and the Federal Member States (pending the 

formation of Federal Member States), except in matters concerning (A) 

Foreign Affairs; (B) National Defense; (C) Citizenship and Immigration; 

(D) Monetary Policy, which shall be within the powers and 

responsibilities of the federal government.” It is understood that foreign 

affairs, including treaties and international agreements, are under the 

Federal Government's jurisdiction. However, the preceding article 53 of 

the same Constitution makes exceptions to article 54 of the Constitution. 

It gives a constitutional avenue for FMS to be consulted by the Federal 

Government on matters concerning aid, trade, treaties, or other 

significant issues related to international agreements. Furthermore, 

paragraph 2 of article 53 of the Constitution demands full participation of 

FMS in treaty negotiations if negotiations directly affect their interest. 

The FMS, whose interests are affected, will have a delegate alongside 

federal ministries at the negotiating table.  

If you analyze the wording of the above provisions, FMS states have a 

say in negotiating and concluding international treaties and agreements 

that connote the respective State's interest. Making FMS on board is a 

positive step because it contributes and re-enforces collaboration between 

the two national structures. On the other hand, it may affect the smooth 

exercise and cohesion of Somali foreign affairs, especially when the two 

structures are not on good terms. At this juncture, the FMS share 

competence with the Federal Government in the competences elaborated 

above but foreign affairs are the federal Government's sole responsibility 

under the Constitution. FMS states have no authority under the current 

Constitution to independently enter treaties and international agreements. 

Some Federal constitutions, like Germany, allow their federation units to 
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enter agreements on specific matters with the Federal Government's prior 

approval. 

C) Federal Parliament Treaty Domestication 

The Federal Parliament of Somalia consists of two houses: the two houses 

of People and the Upper House. They perform shared responsibilities, 

although each House has some specific tasks individually. Treaty 

domestication is one of the specific duties of the House of People as 

enshrined under Article 90(q) of the Provisional federal Constitution. 

Excluding the Upper House, Paragraph (q) of the Provisional federal 

Constitution requires the House of People’s approval of the treaties and 

international agreements proposed by the Federal cabinet. In other 

bicameral jurisdictions like Germany and South Africa, treaty 

domestication is a joint responsibility of both houses if treaties fall under 

non-self-executing treaties.16  What is peculiar here in Somalia is that the 

Upper House is out of the picture constitutionally when it comes to the 

domestication(ratification) of treaties entered by the executive branch. 

Constitutionally, the Upper House of Somalia is important as it represents 

“the interests of the Federal Member State that the member represents 

and safeguards the federal system while acting in the spirit of inter-

governmental cooperation."As an agent and guardian of the FMS' 

interest, the Upper House is supposed to co-domesticate and co-ratify on 

matters with political importance that affect FMS without exception. FMS 

involvement in the treaty negotiation could be considered a serious matter 

and challenge, but the ultimate decision lies with the House of People, 

which the Upper House has no role to play at this stage.  

All three constitutional issues discussed above require attention and 

consideration during the constitutional review. The national constitutional 

review committees should address issues relating to the type of treaties 
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that need parliament approval, the scope of FMS participation in treaty 

negotiation, and the Upper House's role in the ratification of treaties.  

5. Conclusion 

Domestication of international treaties is a necessary step for the 

implementation of international treaties. Such domestication represents 

state commitment to fulfilling international obligations and making them 

enforceable before national courts. Although the domestication of 

international treaties and agreements attracted different theoretical 

debates that revolve around the best approach to be considered, the paper 

analyzed the process of treaty domestication in Somalia at the federal and 

State levels with reference to provisions of the current Provisional Federal 

Constitution. 

As discussed, there are underlined problems concerning the conclusion of 

treaties by the Federal Government, the role of FMS federating states in 

negotiating treaties, and the exclusive jurisdiction of the House of People 

of the Federal Parliament in treaty domestication. Therefore, it is 

recommended that all these issues be emphasized and clearly explained in 

the Constitution to avoid confusion. The paper further suggests that a 

similar treaty ratification authority should be given to the Upper House of 

the Federal Parliament as the Upper House represents FMS federating 

states. A constitutional clarification is also needed in relation to the 

conclusion of treaties by leaving technical and non-politically sensitive 

issues to be concluded by the Federal Government with no parliamentary 

approval. 
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